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l)ecember 19, 20 11

I ‘inancial Stability Oversight Council
\ttn: Lance \uer

1 500 Pennsylvania \venue, NW
\Vashington, 1)C 20220

Re: Second Notice of Proposed Rulemaking Regarding Authority to Require
Supervision and Regulation of Certain Nonbank Financial Companies

Dear Mr.. \uer:

‘I’hc U.S. Chamber of Commerce (“Chamber”) is the world’s 1anest business
federation, representing over three million companies of every size, sector, and retion.
The Chamber created the Center for Capital Markets Competitiveness (“CMCC”) to
promote a modern and effective regulatory structure for capital markets to fully
function in the 21st Century eConomy. Ihe (\ICC welcomes the opportunity to
comment on the Second Notice of Proposed Rulemaking and Proposed Guidance
(“Re-Proposal”) published by the Financial Stability Oversight Council (“Council”) on
October 18, 2011 regarding its authority to require supervision and regulation of
certain nonbank financial companies by the Board of Governors of the Federal
Reserve System (“FRB”).

The CMCC supports the Council’s efforts to monitor and address systemic tisk.
We appreciate the decision of the Council to issue the Re-Proposal that addresses
certain of the comments it received in response to its first notice of Proposed
Rulemaking regarding its authority to require supervision and regulation of certain
nonbank financial companies by the 1’RI), published on January 24, 2011 (“First
Proposal”). However, we are deeply concerned that many important fundamental
questions remain unanswered, and the Re-Proposal remains significantly deficient.

wide range of comments were submitted in response to both the lust
Proposal and the advance notice of Proposed Rulemaking (“.‘NPR”) that the Council
issued in October 2010. The Re—Proposal, however, does not inform the public of
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the Council’s views with regard to tile vast lilajonty of those ColTllYlentS, and in fact,
raise new c.juestions with the Proposed (;uidance. (Oven the significant overhanging
effect on nonbank financial Companies that may be subject to designation as a
systemically important financial institution (“SI ii”) and, through them, on the
economy as a whole, it is crucial that the Council address these comments during the
rulemaking

As we discuss in dcrail below, we believe that the Re—Proposal has a series of
important deficiencies that must be addressed. We respectfully request that the
(ouncil and its member agencies carefully consider our points and those of other
commenters and publish its responses to ensure that the 1it1e I rulemaking process is
conducted in a manner that is thorough, open, and transparent. Such rulemaking will
avoid unwarranted harm to and burden on the countr\ ‘5 econoiuc recovery.

In that regard we note the folh)\ving points:

• on October 20, 2011 tile Chamber sul)mitted a comment to the Council
noting that the Re-Proposal neither contained any cost/benefit analysis
nor gave any indication that the Council had conducted such an analysis.
We noted that this was not in accordance with the mandates of
1 ixecutive Order 12866 and I ixecutive Order 13563. We requested,
among other things, that the Council extend the comment period to 60
days from the date of publicatum of tile cost/benefit analysis on the Re-
Proposal. As of the date of this letter we are not aware of any response
from the Council.. discussed below, the need for a thorough and
transparent cost/benefit analysis is particularly crirical in a rulemaking
that has the potential to impose significant regulatory requirements and
burdens on companies that have not been subject to such requirements
and whose operations may be subject to significant disruption.
Accordingly, we hereby repeat out request.

• The Re-Proposal does not address important issues regarding the intent,
leo-al status and sio-nificance of the Proposed Guidance contained in the
Appenx to the Proposed Rule.
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• Ihe Re—Proposal does not adequately descnl)c the circumstances in
which the Council may find that a company could pose a threat to the
financial stal)ility of the United States.

• Ihere is significant ambiguity in the Proposed Guidance, including with
regard to the threshold factors that would be used to determine whether
a company was subject to evaluation for potential Sill designation.

Discussion

1. The Re-Proposal Does Not Contain A Cost/Benefit Analysis As
Required by Executive Orders

In our lebruary 25, 2011 comment letter to the Council in response to thel1irst Proposal, we noted that the Council did not appear to have conducted any
cost/benefit analysis of the rule.

Notwithstanding this comment and those of other commenters, the Re-
Proposal does not contain a cost/benefit analysis. The Council has acknov1edgcd in
the Re-Proposal that it is subject to Executive Orders 12866 and 13563, which direct
agencies to assess costs and benefits of available regulatory alternatives and to make
this analysis available for public review and comment during the rulemaking process.’

The Council, however, has given no indication that it conducted the required
cost/benefit analysis, and no such analysis is contained in the Re-Proposal. just as
there is no cost/benefit analysis of the Proposed Rule itself, there is also no indication
that a cost/benefit analysis would be conducted when the Council considers whether
to designate SIFIs. It is difficult to understand how the Council can assess the costs
and benefits of the Proposed Rule or the application of that rule without providing an
economic analysis on which the regulated community and participants in the capital
markets are able to review and comment. It is essential that such an analysis be

6 led. Req. 64264. 6422 (Oct. 15, 2U1 1). tnder these Ixecutivu Orders, if rerulation is ueeesar, an agefle\is directed to cluantif\ costs and btnelits, select regu]:itoripproaches that maximize net henelits and reducecosts, harmonize rules and promote flexiluliP
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published \vith respect to tile Proposed Rule and that the rule itself specify a OCSS
for conducting a robust cost/benefit analysis whenever a Company is considered for
designation as a SI ii.

‘Ihe Council’s failure to publish a cost /benefit analysis for public review is
particularly troubling in light of the significant costs that may be incurred by
individual companies in the course of the designation process or as a result of their
designation as SIFTs. \t a minimum, the Council should publish a cost/benefit
analysis that compares the costs of review and designation under the Re-Proposal to
the cost of the Council making recommendations to the primary financial regulatory
agencies for new or heightened standards and safeguards to address the conditions
that might be detennincd to give rise to designation.2 11w Council has stated that it
intends to follow this approach with respect to asset management comparnes and to
consider whether the systemic risks that the may pose “can be mitigated by
subjecting such companies to Board of Governors supervision and prudential
standards, or whether they are better addressed through other regulatory mcasures.”
The Council should follow the identical process with respect to all nonbank financial
companies and the Council’s “numerous authorities and tools to carry out its Statutory
duty.”’

Costs also would be imposed on the customers, investors, creditors and
counterparties of a compan3, designated as a SILT flowing from the increased
regulation that would be imposed on the designated company. Thus, the Proposed
Rule, the existence and application of which will necessarily impact the LT.S. financial
system, has a significant potential to impose substantial costs through various
financial sectors and the broader economy. It is exactly the type of rule that should
be subject to a careful and thorough cost/benefit analysis and should have the benefit
of public input.

2
S 12 U.S.C. 5322(i) (2) (K.

6 *d. Rg. al 612(Q.

hi. at 6426.
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\Ve i Ileref( we again strongly urge the Council to publish any cost/benefit
analysis it has conducted of the Re-Proposal, and if one has not yet been conducted,
0) do 50) and 10 pul)lish the results for comment promptly. In addition, the Councilshould specify the process for conducting a robust analysis when a company isconsidered for desn2,nation and should provide in any final rule that a copy of itsanalysis and conclusions vill be included in the written notice of proposed or finaldetermination given to a company.

lor these reasons, we request that the Council extend the comment period for60 days from the date of publication of the cost/benefit analysis on the Re—Proposal.Doing so would allow stakeholders, potentially affected entities and participants in thebroader capital markets and the public in general adequate tme to provide meaningfulcomment on the entirety of the Proposed Rule in view of the cost/benefit analysis,which would serve the interests of all parties.

2. The Re-Proposal Does Not Explain the Legal Significance of the
Proposed Guidance

The Re-Proposal contains an Appendix to the Proposed Rule that is describedas Proposed Guidance. ‘Ihe Proposed Guidance generally describes the elements of athree-stage process that the Council would utilize in making determinations whetherto designate a company as a SIN. The critical aspects of the Council’s apparent
intended decision-making process in regard to SI1’I designations arc contained in theProposed Guidance rather than in the Proposed Rule.

Ihe Re-Proposal is inadequate in that it does not explain what legal status andsignificance the Council intends the Proposed Guidance to have. The absence of anysuch explanation raises a series of essential legal questions. lor example:

• Is the Proposed Guidance intended to be a substantive rule of general
applicability that would be binding on the Council and parties that are
considered for a SIFT designation?

• \Vould the Council be required to apply the l)rovisions of the Proposed
Guidance whenever it evaluates a particular company for potential
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designation, or would it be free to diverge from those provisions in its
discretl( )fl?

• Does the Council plan to take the position that its actions in accordance
with the Proposed Guidance Should be given rulemaking deference in
the event of a judicial challenge Lv a company that is designated as a
Slll by the Council pursuant to the Proposed Guidance?

• If thc Council wished to amend the terms of the Proposed Guidance,
would it be required as a matter of law to publish the proposed
amendments for public notice and comment before implementing such
changes?

Consistent with the requirements of the Administrative Procedure Act, a clearexplana()n of the Council’s position on the intended legal significance and bindingeffect of the Proposed Guidance is essential to the public’s understanding of the Re-Proposal and the public’s ability to provide meaningful comments to the Council. \X/eurge the Council to disclose its posiflon on these points and provide the public withan adequate opportunity to submit comments in response to the Council’s position.

3. Standard for Determining that a Company Poses “A Threat to the
Financial Stability of the United States”

Sections 113(a(l) and (b)(l) of the Dodd-Frank Wall Street Reform andConsumer Protection \ct (“DFA”) directs the Council to designate a nonbankfinancial company as a SIFT if it determines that (i) material financial distress at thecompany or (ii) the nature, scope, size, scale, concentration, interconnectedness ormix of the activities of the company could pose a threat to the financial stability of theUnited States.

The term “pose a threat to the financial stability of the United States” thusserves a critical role in determining whether a SIFT designation is warranted. TheCouncil has not, however, proposed to define the statutory term in the Proposed Rule.Instead, there is iefereice to the term in the Proposed Guidance that indicates thatthe Council would consider such a threat to exist “if there would be an impairment of
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financial in tcrnwdiai i n or of financial iiarket hiflctl( )ning that would be sufficiently
Severe to inflict significant damage on the broader economy.”

‘Ilw Proposed Guidance does not provide specific proposed metrics as to whatcircumstances the Council \VoUld View aS being sufficiently severe to inflict significantdamage on the broader economy. Instead, the Proposed Guidance indicates that theCouncil has identified three transmission channels as being most likely to facilitate thetransmission of the negative effects of a company’s material financial distress oractivities to other financial firms and markets. I lowever, an examination of theCouncil’s discussion of the three transmission channels again shows an absence of ameaningful standard for determining what impact would suffice for a finding thatissues relating to a company “would be sufficiently severe to inflict significant damageon the broader economy.

The fit-st channel relates to a company’s exposure to other parties. The Councilhas not indicated the level of exposure that it would consider to be sufficient to OSCa threat of inflicting significant damage on the broader economy. In fact, the Councilstops fat- short of such a discussion. It merely informs the public that “tim its i,iltialaiia!ystc .. with respect to this channel, the Council expects to consider metricsincluding total consolidated assets, credit default swap outstanding, derivativeliabilities, loans and bonds outstanding, and leverage ratio.”6 In fact, the Councilprovides metrics as to each of these topics in Stage 1 of its evaluation process for thepurpose of determining initial eligibility for Sill consideration, but fails to providesuch guidance for ultimately finding that a company could inflict significant damageon the broader economy.

The second channel relates to the potential for disruption associated with acompany’s liquidation of assets. The Council again has not indicated the level or typeof asset liquidation activity that it would consider to be sufficient to OSC a threat ofinflicting significant damage on the broader economy. 1-lere again, the Council goesno further than referring to the preliminary criteria it would consider in regard to thischannel, stating “[ijn its lilitia! ana!ysis of . . . companies with respect to this channel,

76 Fed. Rv. at 6427.

1a at 6427$ (emphasis added).
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he (2 )UIICII eX)ects to consider metrics including total consolidated assets and short—
term debt ratio.”7 1’he Council provides these metrics for the purpose of determininginitial elnibiIity for Sill consideration, but not as a basis for ultimately finding that aCompany could inflict significant damage on the broader economy.

The third channel relates to the possibility that a company would fl() longer beable to provide a critical function or service that is relied on by market participaitsand for \vhich there is no ready substitute. The Council has indicated that it would
not offer any type of metric either for initial consideration of a company or with
regard to an ultimate determination that a company could pose the threat of inflicting
significant damage on the broader economy. It has stated that “Idjue to the unique
ways in which a . . . company may provide a critical function or service to the market,the Council expects to apply company-specific analyses with respect to this channel,rather than applying a broadly applicable quantitative metric.”8

Given the sig-nifIcant impact of a SIFT designation on a company and the
cumulative impact of multiple SIFT designations on the financial services sector and
the economy, \VC respectfully submit that the approach that the Council has taken to
support a determination that a company could pose a threat to the financial stabilityof the United States is inadequate because it goes no further than to supply generalmetrics that would be used at a preliminary stage to screen companies for further
consideration. I iven by the Council’s description of its intended process, these
metrics (which are only set forth with regard to two of the channels) plainly would beinadequate to support a final Sill determination with regard to a particular company.

I’hus, the Proposed Guidance leaves potential SIFI designees without
meaningful guidance as to the degree or level of the threat to the financial stability ofthe United States that they must be deemed to pose in order to warrant designation asa SIFT. The lack of specificity in this approach also undermines any support the
Proposed Guidance could potentially provide to the Council in the event of a
company’s judicial challenge to a SIFT designation.

k! (emphasis idded).

8
1(1.
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4. The Re-Proposal Does Not Provide Sufficiently Transparent
Guidance Regarding the Screening and Review of Companies for
Possible Designation as SIFIs

The Council has undertaken in the Re—Proposal to provide additional guidance,including setting forth certain quantitative thresholds regarding the ptocess by whichit would screen companies that may mel-it additional investigation for possibledesignation as S11’Ts. \X/hile the Proposed Guidance provides a general discussion ofthe factors the Council considers to be relevant to a company’s status as a SIN andsets forth a three-stage process for identifying companies that may be designated asSIFTs, the Re-Proposal fails to explain adequately how the quantitative thresholds orscreens in Stage I were set and how they would be applied. This partial explanationdoes not provide the transparenc) that should be present in agency rulemaking for arule that will influence market behavior and have so profound an impact on thecompanies subject to that process and, by extension, the U.S. financial system. Infact, it confuses the public.

4.1 The Re-Proposal largely fails to address the public comments
submitted in response to the ANPR and the First Proposal

s noted by the Council itself in the Re-Proposal, the First Proposal was widelycriticized for failing to provide sufficient detail and clarity regarding the proposeddesignation process* The First Proposal also was criticized for failing to addressmany of the issues raised in the public comments submitted in response to the NPRregarding the application of the statutory standards for SIN designation to varioustypes of financial activities and financial companies. In the Re-Proposal, the Councilhas stated that it “is committed to fostering transparency with respect to theDetermination Process, and the Proposed Rule and Proposed Guidance are intendedto address such concerns.”0 Unfortunately, the Re-Proposal does not achieve thisobjective.

Iii. al 64266 ii.3.

Id. it 6426.
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‘11w ( ( )Uflcll has stated that the Re—Proposal addresses only certain comments itreceived in response to the \NPR and the lirst Proposal and that it expects torespond to C( )mnwllts it receives in response to the Re—Proposal in its notiCe of finalru1emakin.T’ Ibis sittests that ,b/r/’/o//s/)! /i/ed comments to which the Council chosenot to respond in the Re—Proposal will not be addressed in the final ruic. lorexample, several substantive comments were submitted regarding the “bank-centric”nature of man of the statutory standards and their inapplicability to the business
model of insurance companies, investment advisers and certain types of investmentfunds. ‘Ihe Re-Proposal leaves unaddressed these fundamental issues regarding whoor what the Council should designate as systemically important and offers instead adiscussion of how the Council will screen and review companies and activities thatarguably should not be subject to review under those standards in the first place. It isone thing for the Council to defer making a final decision regarding some aspect of afinal rule in order to allow debate on the issue to ptoceed and develop through thepublic notice and comment process. It is quite another for the Council to demur onthe very appropriateness of its screening and review process. To remedy thissituation, the Council should respond to these points in its notice of final rulemakingand address them appropriately in the text of the final rule and guidance.

4.2 ‘11w Re-Proposal applies an impermissibly broad concept of
“company”

‘the Re-Proposal also raises many issues regarding how the screening andrevic\v procedures would be applied. One of the most fundamental of these issuesconcerns the scope of the term “company.” The Council has stated in the ReProposal that it intends to interpret the term broadly to include “any corporation,limited liability company, partnership, business trust, association (incorporated orunincorporated), or similar organization.L The Council also has stated that, whenapplying the proposed quantitative screens to investment funds managed by anonbank financial company, it “may consider the funds as a single entity, if their
investments are identical or highly similar.”1 however, the Council has not explained

Id. at 6425 6.

2
Id. at 64265.

1’
Id at 64281 n.12.
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\vhat authority or rationale it has to interpret the term ‘‘company’’ in So broad amanner.

1he Dl\ authorizes the Council to determine that a “U.S. nonbank financialcompany” or a “foreign nonbank financial company” shall be supervised by the 1’RBand be subject to heightened supervision* \ “U.S. nonbank financial company” isdefined, with additional qualifications, as a company that is “incorporated ororganized under the laws of the LTnited States or any Statc.” ‘l’his reference to thelaws of incorporation or organization restricts the meaning of the term “company’ toa formally organized business entity. Directly to this point, while the D1 \incorporates by reference several definitions found in the Federal 1)eposit Insurance.\ct (“1’DI .\ct”), it does not incorporate the definition of “companv.” By thissingular omission, the Congress chose not to adopt the type of broad definition thatthe Council now proposes.7 Therefore, the text of the DF.\ argues for the preciseopposite of the Council’s proposed broad interpretation of the teiTfl “company,” andthe Council has presented flO other explanation in the Re—Proposal of its authortt orits reasons for its interpretation. Based on this record, the Council may not in itsrulemaking or in the review or designation of companies as SIFTs ignore corporatestructures, aggregate the assets of individual companies or otherwise treat individualcompanies as an informal “association.” The Council should explain what statutoryauthority supports its position in this regard.

4.3 The Re-Proposal does not adequately explain how the asset sizescreen was selected or would be applied for the Stage 1 review

12 U.S.C. 5323Q)(1) md (h)(1).

12 U.S.C. 531 1(i)(4)1)(i). Similarly, a “foreign nonhank finamicial company” is defined, with additionalqualifications. L5 a COmpan\ that is “incorporated or organized in a countn other than the United States.”12 U.S.C. 531 1(a)(4)(.’o)(i).

Se 12 U.S.C. § 5301(1S)(.’o).

The definition of co np;nm)’ in the 11)1 ‘oct references the meaning of the term in the llank I foldingCompany ‘oct. 12 U.S.C. c I Sl3(w)). 1’hai definition includes an “association.” 12 U.S.C. 1S410).
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Under the Re—Proposal, the Council would apply a set of quantitative screens inStage I of the review process to identify companies that may merit further review forthe purpose of possible designation as Sills. ‘Ihe primary quantitative screen wouldbe an asset size test of $50 billion o global total consolidated assets (or, in the case offoreign nonbank financial C( )mpanies, $50 biIli n o U.S. total consolidated assets).The Re—Proposal states that “Itihis threshold is consistent with the Dodd-Frank ctthreshold of $50 billion in assets for subjecting bank holdmg companies to enhancedprudential standards.” No other explanation for the use of this asset size screen hasbeen provided.

The D1’.\ in fact provides no support for the proposed asset size screen. Incontrast to the treatment of bank holding companies, the DFA treats the size of afinancial company as only one of several criteria, all of equal rank, to be consideredwhen making a SIFT designation. No single criterion, including size, must be satisfied.Indeed, the size of a financial company is so ill-defined a concept in the DF that thestatute does not even indicate how size should be measured: If Congress wanted toestablish $50 billion of assets as an appropriate threshold for designating financialcompanies as Sills, it could have done so easily by adopting the same standard itused to identify large bank holding companies. instead, Congress adopted a verydifferent analytical approach. lhe Council’s decision to adopt the proposed standardmay coincide with Congress’ treatment of large bank holding companies, but it is notconsistent with Congress’ intent for the designation of SIFIs.21

In the absence of support in the DF.\, the Council must provide support forthe particular asset size screen it has proposed. The Council should explain, without

‘ó Fed. Reg. at 64251.

1.)
Id

12 LS.C. 5323(a)(G) and Q)(G).

The Council also has Loled to explain (i why the asset size screen for large hank hoIdin companies, winch isapplied in the DR\ to hank and hank-related assets, is applicable without am mod Itcation to tile difinancial and commercial assets that are held i arious nonbank financial holding companies and (ii) how tileseparate thresholds that the Council proposes to apply to U.S. and foreign nonhank iiaancal con inies areconsistent with the single threshold applied in the DU. to all U.S. and foreign hank holding companies.
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reference to the treatment of bank holdini companies in the D1.\, (i) why size is tilesingle most important standard for screening companies for possible Sl1’l designationand (ii) why $5() l)ilhon is the most appropriate size for the proposed screen.

‘Ihe Council also should clarify ho\V it intends to apply its proposed asset sizescreen in its review of asset managers. In our comments on the 1\NPR and the 1’irstProposal, we pointed out to the Council that assets under management do not raisethe same issues with regard to systemic financial stability as do assets on the balancesheet of a financial company. Consistent with these points, the Council has stated inthe Proposed Guidance that it intends to apply the proposed asset size screen to acompany’s “total consolidated assets.” Ihis would exclude assets under managementbecause they (10 not appear on an asset manager’s own balance sheet.

Ihe Re-Proposal can, however, be read to create some ambiguity as to how theCouncil intends to apply the screen to asset management companies. The Councilhas stated in the preamble of the Re-Proposal that asset management companies,among others, “may pose risks that are not well—measured by the quantitativethresholds appn)ach.” In addition, the Proposed Guidance states that the metricsthat may be used to assess size include “the extent to which assets are managed ratherthan owned by a nonbank financial company and the extent to which the ownershipof assets under management is diffuse.”23 We request that the Council in any finalrule make clear that the Stage I asset size screen is limited to balance sheet assets anddoes not include assets under management.24

22
76 Fed. Reg. at 6426).

Id. at 6428g.

The asset size screen and am other consideration of asset size in the Re-Proposal also should exclude assetsunder management in certain circumstances when they ire consolidated with the asset manager under U. \ ‘iF.Currently, asset managers ma be required under (,\\l’ to consolidate the assets of a limited partnership theymanage with their own assets when the limited partners lack certain rights. This accounting treatment is underreview. In such eases, the abiht of the asset manager to purchase. sell, lend or borrow on the basis of themanaged :tsse ts are substantially the same as in other :irrangeineiits IC) manage Other investors’ assets and aresubstanrialh different from the llitlit\ of the asset manager to deal with its own assets. Conflating iminagedassets that are on balance sheet under U. \. ‘iF with in asset manager’s other assets would substantialh o ersi;t!uthe size of the asset manager and present an inaccurate and misleading picture of tile tsset matiitger’s systemicImportance.
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4.4 Ihe Re—Proposal does not adequately explain how the other
proposed Stage 1 quantitative screens were selected or would be
applied

‘l’Iw Council also should explain ho\V the other five Stage 1 quantitative screensset forth in the Re-Proposal were selected. ‘Ihe Re-Proposal does not discuss whatalternative measures might be used to apply the Council’s six-category framework forconsidering whether a company is systemically important:5 For example, theproposed screen of $30 billion of gross notional credit default swaps (“Cl)S”)
outstanding for which a nonbank financial company is the reference entity is intendedto reflect the credit exposure of counterpartics to the company.— I lowever, thenotional amount of CDS outstanding would appear to be subject to significantbackground “noise” and volatility arising from general economic and marketcondions and speculative activit unrelated to the reference entity’s actual economicactivity. The Re—Proposal also does not explain when or over what period of time theCDS outstanding would be measured, which parameter could significantly affect thevolatility of the measured activity. ‘fhe Council also should explain how it wouldacquire the data required to measure CDS outstanding for a specific reference entity,when the reference entity is not a party to the transactions.

It also is unclear how the proposed screen of “$20 billion of outstanding loansborrowed and bonds issued” would be applied. These liabilities are intended “toserve as a proxy for interconnectedness.”2 The Council should clarif several issuesrelated to the application of this test, including how commercial paper, loan
commitments, margin loans, securities lending and borrowing and repurchase andreverse repurchase agreements would be treated, and when or over what period ofrime borrowing would be measured. It also appears that $20 billion may be too iow athreshold or that the threshold should be stated as a percentage of a company’s totalliabilities and shareholders’ equity. For example, for a company with $50 bil on oftotal consolidated assets, if “outstanding loans borrowed and bonds issued” were

‘5
- Id. at 6420-81.

IL at 64281.

[d.
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defined broadly, then as muCh as 60 1’rcent of the company’s total funding \vouldhave to consist of equity in order for the mpay not to exceed the liabilities screen.A company \vilh S 100 billion of total consolidated assets would have to obtain asmuch as SO percent of its total funding fr )m equity. ‘Ihese equity requirements arcexcessive and would indiscriminately capture large numbers of companies, thereby
rcndei-ing the lial)ilities screen meaningless.

Moreover, m general with regard to all the proposed quantitative screens, theCouncil should explain how it intends to obtain the appropriate data and should
POPO5C and submit for public comment mechanisms to index and adjust the
thresholds over time to reflect changes in price levels and economic activity as well asthe growth of the U.S. economv.28

4.5 The Council should clarity how Stage 2 of the preliminary review
process would proceed

In Stage 2 of the preliminary review process, the Council would conduct amore robust analysis of the companies identified in Stage 1 for further evaluation todetermine whether they iose a potential threat to U.S. financial stability. Based onthe results of this analysis, the Council would contact those companies that the
Council believes merit further evaluation: In general, this analysis would be based
on information available to the Council through public and regulatory sources, but it
also may contain information obtained from a company voluntarily.30 There is no
provision for a company to be informed by the Council that it is the subject of a Stage2 review.

The (oundil should revise the Proposed Guidance to provide flotice to acompany that it is undergoing Stage 2 review. A company with knowledge of its

The Council should clarify whether G.\P, international accounong standards or indust’ spucilic HCCOUiiiiligprmciplcs, such as those mandated by state insurance commissioners, would lx applied. ‘ihe Ru Proposal alsois silent regarding whether the proposed quantitati e screens (other than the asset size screen) would ipplv to[iS. or global activities. Ihe Council should clarify that these screens would apply only to U.S .,ictivitits.
2

Id at 64282.

Id at 64269.
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status may determine that ii should disclose that fact under federal securities laws, and
it would be inappropriate for this decision to be macic on the basis of informationincidentally acquired.

‘the Council also should establish, subject to public noflce and comment, atimetable and deadline fot the performance of the Stage 2 review. Related to the issueof pui)iic disclosure, discussed above, an extended and open-ended period of Stage 2review may subject a company to rumor, partial disclosure or “leaks” and unfoundedspeculation regarding the results of the review or possible actions by a company thatmay be contemplated or underway to avoid further review and possible designation.p1c1yannounced timetable and deadline for review would help to minimize thesedisruptive events.

4.6 The Council should adopt more detailed procedures for the
annual review and rescission of a SIFT designation

Section 113 of the DF requires the Council to re-evaluate each SIFT
designation it makes no less frequently than on an annual l)asis. It further providesthat the Council shall rescind its designation of a company if two—thirds of the votingmembers then serving, including the chairperson, determine that the company nolonger meets the statutory criteria for designation.31 The Council in the Re-Proposalhas restated these requirements with essentially no elaboration. -

These provisions for review and rescission are inadequate. Companies that aredesignated as SIFIs may reasonably be expected to undertake efforts to terminatetheir status and thus be released from FRI3 supervision and avoid enhanced prudentialrequirements, including heightened capital requirements. These companies also mayundertake efforts to reduce or eliminate their systemic importance in connection withthe review of their so-called “living wills” by the FRB and the Federal DepositInsurance Corporation (“FDIC”).33 The (ouncil’s proposed procedures for annual

31
12 U.S.C. 5323(d).

32
76 Rd. Rc. at 6427.

See Resolulion Plans Reqifired, 6 Rd. Req. 67323 (Nov. 1, 2011).
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review and rescission, however, do not indicate hO\V, Or ill vhat manner, or at what
time the Council’s reviev will take place. ‘Ihe Council should adopt procedures forfl,rie\v, 1)0th Ofl an automatic basis and on request, that address, among other things,the applicable evidenriary standards, the opportunity to \vrittcn intormationand oral testimony and the requirements and timing to request a review.

5. The FRB Should Adopt “Safe Harbor” Regulations to Exempt
Certain Types or Classes of Nonbank Financial Companies from
Enhanced Supervision

‘I’he D1\ requires the FRB to adopt regulations for exempting certain types orclasses of nonbank financial companies that are designated as SI1ls from enhancedsupervision by the 1’RB. In developing these exemptions, the 1’RB is required to take
into consideration the criteria for the Council’s designation of SIlIs under Section ofthe Di’

\Vhile the FRB, and not the Council, is the agency responsible for adoptingthese “safe harbor” regulations, the safe harbor regulations should logically be thepredicate to the Council’s own SIFT designation rule. ‘I’o the extent that the FRB, in
consultation with the Council, would exempt certain companies from enhancedsupervision, the application of the SIN designation rule to those companies would beunnecessary. Such a clarifying action would reduce the uncertainty regarding
supervision that overhangs numerous companies and would allow the Council tobetter focus its resources.

6. The FRB Should Complete Its Rulemaking to Determine When a
Company Is “Predominantly Engaged in Financial Activities”

The DFA requires the FRB to adopt regulations that set forth the requirementsfor a company to be determined to be “predominantly engaged in financial activities.”If a company is not predominantly engaged in financial activities, it is not a

12 U.S.C. 53’O(a) md (h).

12 U.S.C. 5311(b).
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nonbank financial company and is not eligible for designation as a SIFT.36 This phraseis partially described in the 1)1. \, l)Llt additional detailed regulations are required tocomplete its dehnition.37 Ihe IRB has issued a Notice of Proposed Rulemaking toadopt these regulati( ns, but the pul)lIc comment period for the proposal closed overeight months ago, and 1i() further action has been taken.38 It is necessary that the FRBcomplete this rulemaking in order that the Council, when considering whether todesignate a company as a Sill, ma determine the extent and nature of the company’stransactions and relationships with other significant nonbank financial companies andsignificant l)aflk holding companies.3 Tn order that the Council’s review of
companies for possible Sill designation may proceed on a sound administrative basis,the 1’RB should proceed promptly with its rulemaking.

7. The Council and the FRB Should Require the Establishment of an
IHC Prior to a SIFI Designation Being Applied to a Lower-Tier
Company of a Parent Company Not Predominantly Engaged in
Financial Activities

Congress has made it clear in the DFA that it did not intend for the
nonfinancial activities of a group or organization to be subject to supervision by theFRB. To facilitate this separation, both Title I and Title VI of the DF provide forthe establishment of an intermediate holding company (“IHC”) to engage in financialactivities and be supervised by the liRB, thereby leaving highcrtier and lateralaffiliates free to engage in nonfinancial activities without FRB supervision. UnderTitle VI, the lRB is directed to require a grand fathered unitary savings and loanholding company to establish an If IC in which to conduct all or a portion of itsfinancial activities if the 1’RB determines that the establishment of an IHC is
necessary to appropriately supervise those activities or to ensure that the 1iU3’s

See 12 U.S.C. 5311 (a)(4).

See 12 U.S.C. 531 1(a)(6).

76 1 cd. Reg. 3i (1 cb. ii, 21)11). \Ve flied tirneli comments in that rukmaking, hot 0 supportIng in i’ mdcriticizing in part the FR1is proposed regulation.

12 U.S.C. 5323(a)(2)(C) and )(2)(C). See a/n 6 Oed. Reg. at 732.
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s upervisi( )fl does fl( )t extend to the Company’s nonfinancial activities.4
. C( )mpanyshall not be deemed to be a savings and loan holding CO1T1fl solely by virtue of itscontrol of an II 1( Similarh, under ‘I’idc 1, the FRB is directed to rec1uire a companythai is designated as a 51 Ii to establish an II IC in which to conduct all or a portion oFits activities that are determined to be financial in nature or incidental thereto undersection 4(k) of the Bank I biding Company Act (“BHC Act”) if the IRB determinesthat the establishment of an IF-IC is necessary to appropriately supervise thoseactivities or to ensure that the FRB’s supervision does not extend to the companyscommercial activities.

Based on the text of the DL\, it logically follows that for companies engaged
1fl 1)0th financial and nonfinancial activities, the Il—IC structure is essential to limit thefinancial regulation to only to the financial activities. Without an IF-IC structure, theCouncil and the l3oard run the risk that financial services oriented regulations mayextend to the nonfinancial activities. Therefore, we request that for companies wherethe top-tier holding company is not predominately engaged in financial activities, buta lower-tier company is predominately engaged in financial activities, an 111(2 is acondtuon precedent to a SIFI designation.

8. The Re-Proposal Does Not Comply with the Paperwork Reduction
Act

Under the Paperwork Reduction Act, the (ouncil must set forth in theRe-Proposal a description of the likely respondents to the information collectionactivities under the Re-Proposal and an estimate of the burden that would result fromthe collection of information.43 The Council, however, has not provided any estimateof the type or number of likely respondents and has merely estimated the total annual

12 U.S.C. 146Thb)(1)i).

12 U.S.C. 146Th(a)(1)(D)(ii)(Hl).

12 U.S.C. 5367(h)(1)Q3).

44 U.S.C. 3501(i)(1)(D)(i)(IV) md (V).
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reporting burden for all respondentS to be I ,00() hours.H It is inappropriate for the
Council to require the public to speculate as to the type or numl)er of Companies that
would be affected by the Re—Proposal and to provide so little information regardingthe likely burden on the affected companies.

The absence of a description of likely respondents not only limits the public’sability to comment meaningfully on the breadth o the Re-Proposal’s impact; it also
handicaps the public in commenting on the estimated total annual reporting burden.
lor example, it is likely that a relatively large group of companies may be reviewed
under Stages I through 3, \vhich companies would be subject to a relatively small
reporting burden, and that a relatively small group of companies may be required to
respond to a notice of proposed designation and to participate in a designation
hearing, which companies would be subject to a relatively large reporting burden.
a minimum, the Council’s should provide a separate estimate of the annual reporting
burden per company at each step of the review and designation process.

9. The Re-Proposal Should Specifically Provide Confidential
Treatment under the FOIA and Other Provisions of Law to All
Documents Submitted to the Council

The Re-Proposal provides that the Council shall maintain the confidentiality of
any information submitted to it and that the Freedom of Information \ct (“FOL\”),including the exemptions therein, shall apply to such information.4

Under Exemption 4 of the 1()L\, a company may request confidential
treatment for any information it submits that is a trade secret or commercial or
financial information that is privileged or confidential.46 The Re-Proposal and
I ‘xempdon 4 provide no assurance how the varied and possibly voluminous
information that a company may submit regarding its systemic importance will be
treated. Many elements of this information, however, including detailed descriptions

Th led. lttg. ii 6422.

at 642Th.

12 LS.(2. 552(h)(4).
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of i company s liabilities, other funding sources, major counterparues and external
transactions and relationships, are among the most sensitive commercial and financialinformation 111 a company s poSsession. Ihe Re—Proposal does not give sufficient
attention to thc 1ifl)OitlflCC of protecting this information.

I xcmption 8 of the l’()T\ protects matters that are “contained in or related toexamination, operating, or condition reports prepared by, on behalf of, or for the useof an agency responsible for the regulation or supervision of financial institutions.”4
The courts have broadly interpreted the scope of Exemption The information
that may be submitted to the Council under the Re-Proposal to assist it to dischargeits responsilnlitics under Section Ii 3 of the D1\ falls squarely under the “broad, allincluswe scope” of I xcmption 8. We therefore respectfully request that the Re-
Proposal be revised to provide protection to all information submitted to the Councilthereunder as “confidential supervisory material” under Exemption 8 of the FOL\.We further request, if the Council has any concerns regarding its ability to provideconfidential treatment to the information described above, that it discuss those
concerns in detail in the final rulemaking notice and that it request Congress to takeappropriate legislative action to address such concerns.

Stage I and Stage 2 of the Proposed Guidance provide for the Council to
gather information regarding nonbank financial companies from governmental and
private sources. The information may include data obtained from a variety of state
and federal authorities that are not subject to a uniform set of confidentiality
provisions. The Re-Proposal should be revised to make clear that all information
obtained by the Council from third parties in connection with its review of a companyfor possible designation as a SIN or the actual designation of a company as a SI1’l
that is subject to confidential treatment under applicable law shall be treated as
confidential supervisory information under Exemption 8 of the lOPs..

12 U.S.C. 552(b)(8).

ScIhrams i’. of T,iasmj, 200 U.S. \pp. LI 2’JS 13695 (5ili Cir. 2OO (ms,imcrr (l//Oi! 0/I/IL I IS. Im: o.I le/manll, 589 F.2d 531, 533 (DC. Cir. 19$f PenIao,.’ Ce/. Ci/iI (i,,on r’.\ai YCns/if (Tp,a, I/miii.. \o. 95.14Th, 1996 1i.S. District LCXIS 22841, al 11 (CD. \ a. June —, 1996).
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11w Proposed Rule also doeS not contain adequate safeguards regarding thedistribution of information gathered by the Council to its voting and nonvotingmembers or to any other person. Broad access to this information by a range ofparties runs the risk of unauthorized disclosure of sensitive business and supervisoryinformation. If this \VCVC to occur, it could harm the affected companies and
undermine the integrity of the designation process itself. The Re-Proposal should berevised to include transparent standards governing the distribution, possession,handling, use and disclosure of information provided by the Council to its voting andnonvoting members and to third parties, including for Pu11)oses of responding tosubpoenas and other requests by financial and nonfinancial supervisory agencies, lawenforcement authorities and litigants.49

Ior the reasons described above, we respectfully request that the Council reviseand re-issue the Re-Proposal in order to address and correct the serious deficiencies init that are discussed above, to protect nonbank financial companies from undulyburdensome and nonproductive regulatory requirements and to provide the publicwith a meaningful opportumtv to provide comment on the Council’s rulemaking. Weappreciate the opportunity to submit these comments.

Sincerely,

David Hirschmann

4)
5. ‘c., 12 C.1.R. 1Lrt 261, Suhpirt C RB); 12 C.1.R. 310.10Q)(7) (FD1C).


